VIRGINIA:

IN THE CIRCUIT COURT OF _________________ COUNTY

Commonwealth of Virginia,

:
         
         







:

        vs.



:

Docket No. 






:


:              
Defense Motion to





:             
Compel Disclosure of the  


Defendant.


:                 
Commonwealth’s Experts

DEFENSE MOTION TO COMPEL 
DISCLOSURE OF THE COMMONWEALTH’S EXPERTS 


COMES NOW, the Defendant, _______________, by counsel, _______________, pursuant to Virginia Supreme Court Rule 3A:11, Va. Code § 19.2-265.4, Wardius v. Oregon, 412 U.S. 470 (1973), Harris v. McRae, 448 U.S. 297 (1980), Atkins v. Virginia, 536 U.S. 304 (2002), and respectfully moves this Court to compel the Commonwealth to disclose to the defense the names and curriculum vitaes of each expert it has retained in connection with this criminal prosecution.  In making this motion, Defendant relies upon his right to be free from cruel and unusual punishment, his right to due process, his right to a fair trial, his right to counsel, his right to equal protection, and other rights safeguarded by the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, Article I, §§ 8, 10, and 11 of the Virginia Constitution, and the other authorities cited herein. 


In support of this motion, the defendant, by counsel, states as follows:

1. Defense counsel is employed by the Capital Defender Office (CDO), a state-funded agency.  My office is appointed to represent Defendant.

2. Defendant is charged with capital murder.
3. Defendant is indigent and represented by court-appointed attorneys who are unable to provide funds needed to prepare for his defense.  [Unless the Court grants his motion for leave to submit and justify his requests for necessary investigative and expert assistance ex parte] OR [The Court having previously denied his motion for leave to submit and justify his requests for necessary investigative and expert assistance ex parte]   Defendant cannot [will not be able to] retain any expert without making application to this Court and, in the process, advising his adversary of the expert’s identity and credentials, and further making to the prosecution as well as to the Court a particularized showing of need for the witness – i.e., why the substance of the witnesses’ assistance is “likely to be a significant factor in his defense.”  See Ake v. Oklahoma, 470 U.S. 68, 82-83 (1985); Husske v. Commonwealth, 252 Va. 203, 212, 476 S.E.2d 920, 925 (1996).

4. To adequately prepare and present information concerning Defendant's case, counsel requested from the Court and received the assistance of [insert expert witnesses].  See Ake v. Oklahoma, 470 U.S. 68, 82-83 (1985).  Defendant’s request came in the form of a motion and was subsequently granted in an order, both of which the Commonwealth received and, thereby, discovered the identity, curriculum vitae (“CV”), and background of Defendant’s expert witness. The Commonwealth, on the other hand, has not disclosed any information regarding its own experts obtained for the purpose of these proceedings.  The Court also heard objections from the Commonwealth to the experts proposed by the defense.  The defense spent significant personnel-hours investigating these objections which proved to be utterly without foundation and the Court properly rejected them. 
 [Include any other specifics such as, any litigation or effort expended over CW objections to the proposed defense experts.]
5.    In order to adjudge the constitutionality of the Defendant’s capital trial, exacting standards must be met to assure it is fair.  “[T]he penalty of death is qualitatively different from a sentence of imprisonment, however long.  Death, in its finality, differs more from life imprisonment than a 100-year prison term differs from one of only a year or two.”  Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  Because “death is different,” the United States Constitution requires that “'extraordinary measures [be taken] to insure that'” Defendant “'is afforded process that will guarantee, as much as is humanly possible, that [a sentence of death not be] imposed out of whim, passion, prejudice, or mistake.'”  Caldwell v. Mississippi, 472 U.S. 320, 329 n.2 (1985) (quoting Eddings v. Oklahoma, 455 U.S. 104, 118 (1981) (O'Connor, J., concurring)).  Indeed, “[t]ime and again the [Supreme] Court has condemned procedures in capital cases that might be completely acceptable in an ordinary case.”  Caspari v. Bolden, 510 U.S. 383, 393 (1994) (quoting Strickland v. Washington, 466 U.S. 668, 704-705 (1984) (Brennan, J., concurring in part and dissenting in part)).

6. This elevated level of due process applies not only during the penalty phase of a capital trial, but to any stage of the proceedings, including any hearing where facts may be determined by a jury that could lead to a person’s execution.  “To insure that the death penalty is indeed imposed on the basis of 'reason rather than caprice or emotion,' we have invalidated procedural rules that tended to diminish the reliability of the sentencing determination.  The same reasoning must apply to rules that diminish the reliability of the guilt determination.”  Beck v. Alabama, 447 U.S. 625, 638 (1980) (emphasis added).  See also Kyles v. Whitley, 514 U.S. 419, 422 (1995) (noting that the Court's “duty to search for constitutional error with painstaking care is never more exacting than in a capital case.”) (quoting Burger v. Kemp, 483 U.S. 776, 785 (1987)).

7.
As a consequence of his poverty, the Defendant must rely upon the Court for obtaining expert assistance.  This process distinctly disadvantages his defense by allowing the Commonwealth the benefits of the “one-way” disclosure of otherwise confidential strategy and information without having to provide the defense with any information whatsoever and empowering the Commonwealth to act to limit the range and depth of the defense investigation before it can happen.

8.
Due process speaks to the “balance of forces between the accused and the accuser.”  Wardius v. Oregon, 412 U.S. 470, 474 (1973).  Unless a state can present a strong interest to the contrary, “discovery must be a two-way street,” id. at 475, and the Supreme Court has long held that it violates due process and is “fundamentally unfair to require a defendant to divulge the details of his own case while at the same time subjecting him to the hazard of surprise concerning refutation of the very pieces of evidence which he disclosed to the State.”  Id. at 476.   Indeed, “the State's inherent information-gathering advantages suggest that if there is to be any imbalance in discovery rights, it should work in the defendant's favor.”  Id. at 475, n.9.

7. “The State may not insist that trials be run as a ‘search for the truth’ so far as defense witnesses are concerned, while maintaining ‘poker game’ secrecy for its own witnesses.”  Id. at 475.  Although Wardius arose in the context of an alibi-notice rule creating discovery rights for the prosecution without providing reciprocal discovery for the defendant, its underlying logic is equally applicable.  As Wardius attests, the Supreme Court is “particularly suspicious of state trial rules which provide nonreciprocal benefits to the State when the lack of reciprocity interferes with the defendant’s ability to secure a fair trial.”  Id. at 475 n.6.  

8. So far in this case, the discovery is unbalanced and weighted in favor of the Commonwealth.  [Defendant] has been made to divulge information concerning his expert while receiving no information on the Commonwealth’s expert assistance in return.  Armed with the CV, background, and expertise of the defense expert, the Commonwealth possesses a temporal and strategic advantage and may, well in advance of trial, ascertain avenues of attacking or attempting to discredit him during the trial, or in locating experts who will contradict or disagree with mental retardation arguments set forth in the defense expert’s publications.  The Commonwealth should not be permitted to unfairly exploit these systemic advantages by keeping this Court and the defense in the dark while its expert assistance lays in the tall grass.

9. Accordingly, because [Defendant] has complied with the Court’s requirements in securing statutorily-guaranteed expert assistance, he is entitled to the identity and CV of any expert the Commonwealth intends to use as a witness at his trial.  Cf. O’Dell v. Commonwealth, 234 Va. 672, 683, 364 S.E.2d 491, 497 (1988) (in addressing defendant’s reciprocal discovery claim, the court assumed that “the Commonwealth should have furnished O’Dell with its experts names and the substance of their expected testimony before trial”); State v. Huerta, 947 P.2d 483, 488-489 (Mont. 1997) (District court erred in requiring defendant to prepare and disclose witness testimony prior to trial but not requiring the same of the prosecution).  

10. [Defendant] is also entitled to the identity and CV of the Commonwealth’s experts as a matter of equal protection.  Pursuant to the 14th Amendment’s Equal Protection Clause, defendants are guaranteed the right to be free from invidious discrimination in statutory classifications and other governmental activity.  Harris v. McRae, 448 U.S. 297, 322 (1980).  A defendant is denied equal protection when he receives disparate treatment under a social or economic law unless that treatment is rationally related to a legitimate government purpose.  See Heller v Doe, 509 U.S. 312, 320 (1993). 

11. Requiring [Defendant] to provide discovery to the Commonwealth as the cost of obtaining the necessary tools for mounting a defense solely because he is poor, deprives him of equal protection and lacks a rational basis.  Although the government may have a legitimate interest in ensuring the funding process for indigent criminal defendants is not abused – and there is no suggestion that [Defendant] or the court assistance he has obtained has been abusive in any way - it is unnecessary and irrational to attempt to achieve that purpose by forcing an indigent defendant to provide discovery to the Commonwealth when a wealthy defendant bears no such burden and there is a less restrictive means for achieving that purpose.  In order for the Court to keep these proceedings in line with [Defendant’s] right to equal protection, the Court should require the Commonwealth to disclose the information as requested.  

12. Finally, as a matter of judicial economy, this Court should compel the Commonwealth to disclose the identity and CV of its retained experts to avoid potential delay or needless risk of error.  See Atkins v. Commonwealth, 272 Va. 144, 154-55, 631 S.E.2d 93, 98 (2006) (reversing jury verdict on mental retardation where Commonwealth’s retained and presented testimony of psychologist lacking “requisite expertise” to qualify as an expert witness).

CONCLUSION

WHEREFORE, [Defendant] moves this Court for an Order compelling the Commonwealth to disclose the identity and curriculum vitae of any expert witness it has retained or retains in the future in connection with Defendant’s criminal proceeding. 






Respectfully submitted, 






_______________________                                      





                                                 

�Use note:  this describes a sequence of events in which an non-ex parte hearing has already been held over counsel’s objection.  If this motion is filed concurrently with a motion for leave to proceed ex parte, this part of the present motion will have to be revised accordingly.
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